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Arising out of Order-In-Original No. 464/AC/Div-I/HKB/2022-23 dated
(%) | 21.03.2023 passed by the Assistant Commissioner, CGST, Division-I, Ahmedabad
South. ' '

St dl &7 AT SR U / M/s Subhash Nathuji Pareeva,
(@) | Name and Address of the 10, Mahadev Park-3, Opp. Nijanand Park,
Appellant Vastral, Ahmedabad — 382418 '
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Any person aggrieved by this Order-in-Appeal may file an appeal or. revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT AL AT TANEA AT

Revision application to Government of India:

(1) g IuTa e Afaf=aH, 1994 &t &RT oraq A< FATC T ATHAT 5 X H FAIH GTRT Al
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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m% use or to another factory or from one warehouse to another during the course
Sof/processing of the goods in a warehouse or in storage whether in a factory or in a
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In case of any loss of goods where the loss occur in transit from a factory to a




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS amere % |1y STl Hrd T T 1@ TIY T SN FH aral €99 200/ - B AT it
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

.. ET o5, FeRI STATET (o9 T AT < srd et 1y =ramiersor & it srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i SeuTe o ATAHIH, 1944 HT gRT 35-¢1/35-3 * diid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) STHCTET T8 § Ia1g STIAR & srerar & ordier, el & "raer § ST b, deald
SIS (o T qaras Tfey =Tt (fede) &t aftm aeftw fifser, sgusmEme & 2nd Fre,
AT A, AT, NIEATR, AgHIATE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
~crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated,
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e I 1970 FuT SIS it srgEEy -1 % sfava MuiRa Y aqur S<®
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
" scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 R gefAT Arwel @ [HEeor e arer Rt 6 & oY e s R strar g S HiET
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT o, PRl SUTEA o Ud qara< srdiens =qrarfaenor (feee) T aid srdfier & wrer
¥ Faeq®m T (Demand) TF €8 (Penalty) T 10% Y& STHT AT a1 grefiteh, stieead qa ST
10 FUE FIT %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FHelT IeITE Y 3N HATRT F i, QAT g &ed i #iW (Duty Demanded) |
(1) @< (Section) 11D % Tga et Tfr;
(2) foraT o Sde wige @ iR,
(3) &ae wie Il & AW 6 % qga <7 T

Tg & oT ¢ Sifaq ordfier # uger y@ ST i qerr H srhier’ arfere R 6 [T I o et et
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () = aer 3 Y arfier TR 3 Ger STEt [ ST e AT 5 e & ay /i Ry g
5% 3 10% ST IR &% gt Ferer qve fariid & ad 708 3 10% ST T T ST Tenct g1

shall lie before the Tribunal on
uty and penalty are in dispute,

In view of above, an appeal agamst
payment of 10% of the duty demanded
or penalty, where penalty alone is in di
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Subhash Nathuji
Pareeva, 10, Mahadev Park-3, Opp., Najanand Park, Vastral
Ahmedabad-382418 (hereinafter referred to as “the appellant”)
against’ Order-in-Original No. 464 /AC/Div-1/HKB/2022-23 dated
21.03.2023 (hereinafter referred to as “the impugned order”) passed
by the Assistant Commissioner, Central GST, Division I, Ahmedabad

South (hereinafter referred to as “the adjudicating authority?).

2.  Briefly stated, the facts of the case are that the appellant are
holding PAN No. AOFPP4417H. The Income Tax Department
provided data indicating taxable income for the financial year 2015-
16. On scrutiny of the data received from the Central Board of
Direct Taxes (CBDT) for the Financial Year 2015-16 and 2016-17, it
was noticed that the appellant had earned an income of Rs.
16,09,399/- during the F.Y. 2015-16, which was reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)”filed
with the Income Tax department. Accordingly, it appeared that the
appellant had earned the said substantial income by way of
providing taxable services but had neither obtained Service Tax
registration nor paid the applicable service tax thereon. The
appellant were called upon to submit required details of service
provided during the F.Y. 2015-16, however, they did not respond to
the letters issued by the department. The appellant’s failure to
register for service tax, respond to correspondence, and properly
assess service tax liability led to allegations of willful suppression of
facts and evasion of payment. As a result, a demand for service tax
payment of Rs. 2,33,362/- for the F.Y. 2015-16, along with interest

and penalties, was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice
bearing F.No. V/15-87/Div-1/SUBHASH NATUJI PAREEVA/21-22
dated 17.04.2021 demanding Service Tax amountmg to Rs.
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Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN
also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1) and 78 of
the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, vide the impugned

order by the adjudicating authority wherein the demand of Service
Tax amounting to Rs. 2,33,362/-was confirmed under proviso to
Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period
from Financial Years 2015-16. Further (i) Penalty of Rs. 2,33,362/-
was imposed on the appellant under Section 78 of the Finance Act,
1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant
under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

» The Hon'ble Commissioner (Appeals) would appreciate that the
impugned order suffers from legal infirmity and has resulted in
grave miscarriage of Justice, and is therefore required to be set

aside in the interest of justice.

> Misinterpretation of Income as Non-Taxable Services Provided:
The impugned order is based on the presumption that the
income of Rs.. 16,09,399/- for the F.Y. 2015-16 pertains to
taxable services. However, the fact is that this income is
related to the sale of goods, namely trading of plastic waste
and scrap. We purchase this waste and scrap from various
PASTI/RADDIWALA who collect the plastic scrap from streets
as well as household plastic scrap in a mix. They then come to
our shop and sell such scrap to us, after which we sort it into

different kinds of plastic scrap and sell it from our shop to

various buyers. We strongly beli sale of goods i.e.
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scrap is not subject to service tax. In support of our
submission, we are reproducing the P&L account for F.Y.
2015-16.

> A close examination of the Profit & Loss Account for F.Y. 2015-
16 (Exhibit-D), reveals that revenue from operations consists
of sales of goods amounting to Rs. 16,09,399/-against which
total purchase of goods shows as Rs. 9,10,236/- and net profit
ashown as Rs. 2,83,824 /- which is reflected ITR for F.Y 2015-
16. There is- no revenue from any service and therefore the

impugned demand is baseless and deserves to be set aside.
» Demand is hit by limitation.

4.  The appellant were given opportunities for Personal Hearing on
07.03.2024. Shri Naresh Satwani, Consultant appeared for Personal
hearing on behalf of the appellant. He reiterated the content of the
written submission. He stated that the client is scrap dealer and

sells goods. Not service provider. No liability for service tax.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
-adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

5.1 In their additional submission they have provided copy of ITR-
V (acknowledgement copy), copy of P & L Account for the F.Y. 2015-
16.

6. While going through the P & L for the period 2015-16, it is
seen that the turnover is related to sale of goods. The appellant has
stated the appellant is engaged in trading om&%waste and

o ERCEN Ra, P\)
9&\




F.No. GAPPL/COM/STP/4296 /2023-Appeal

scrap. Further the appellant has relied on the Hon’ble CESTAT
Allahabad bench judgment in the case of Kush Construction Vs.
CGST NACIN ZTI, Kanpur. I find that the department does not have
any other evidence to establish that the turnover belongs to service
and not to goods. While the appellant has discharged its burden of
proof by submitting a few documents, department has not produced
any contrary evidence apart from the bare comparison between STR
and ITR/26AS.

7.  Since, the turnover is related to goods the liability of service
tax is not sustainable. As the tax liability is not there the question

of interest and penalty does not arise.

8. In view of the discussions and findings, the impugned order

set aside and the appeal is allowed.

9.  fior Al gIT &9 & T2 oTiel T MYaRT SUCIRe adi & FohaT STrar § |
The appeal filed by the appellant stands disposed. of in above

terms.
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To,
M/s. Subhash Nathuji Pareeva, 10,
Mahadev Park-3,

Opp. Najanand Park,
Vastral Ahmedabad-382418
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Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Commissioner, CGST, Ahmedabad South
3) The Deputy/Assistant Commissioner, CGST, Division I, Ahmedabad

South
4) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on
Website,
, 5L —Guard File
) PA file




