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eMta©af@rqrqGitqar /
(q) I Name and Address of the

Appellant

M/s Subhash Nathuji Pareeva
10, Mahadev Park-3,' C)pp. Nijanand Park
Vastral, Ahmedabad – 382418

qt{ -If+ w wft@mM + gtkfb{ qswq nar { gt qq lg qtqr + vfl wrTf@rfI +it q€TI' =Ill wwq

gf&qTttqtwfl©©qmlqftwr wjqqwgK%tv€me,qVTf+R+ wlv %fR@€tvrm el

Any person aggrieved by this Order-in-Appeal may ale an appeal or . revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VH6vt©H %rlqftwr mRm:-

Revision application to Government of India:

(1) +.thruqrqqqrv–rgf&fhrq,1994=Fturawaaqt+ 'wwTIT VTVat %gIt + lgb uraqtr
3q-wru ii yqq qTqq ii data !qftwr qrqrr ©gfhr tIf+r, wa vwrt, fqv+qrgq, uvm fRwr,
qt=ft Itfm, ftvq€hr wm, +ve =Inf, # fh=ft: rloo01 =it =Ft :MRT@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q). vfjqm =Ft6rft#vRi++v4qdt§Tfhnt UT++f#a WTFrHTrwrqTWT+:#vTfM
WTrrntqqt w€nrn#vm8qT+guqFf +, wWt WTrrnTrwTn+vri <§fMqTWTt t

w€nrn IO-n@=RvfbnhTkmg{$1

In case of any loss of goods where the .loss occur in transit from a factory to a
or to uloUler factory or from one warehouse to another durjng the course

of the goods in a warehouse or in storage whether in a factory or in aof, ;slllgt
'!i

ouse

<TFfMayn vir + fbHt7qmqt qrvr@%fRfhihrqwibr T©.q#nvu
uwqqqr@I+ft8z%qPr8+qt WHa#4TFMr tTyqTVtWqfhMaT {I
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In case of rebate of duty of excise on goods exported to any country or territoqr
outside India of on excisable material used in the manufacture of the goods which A
exported to any country or territory outside India.

(Tr) "ft 'mm Wf%qfbnvRTq'VT@(brTq Tr yzna)n„t,%„,„„,„„8,
In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(q) +fDr waTT#t®nm qIn # WYn% $R qt q##RzTRr # T{jaaIII WTiQT ,a Hr
WRT qfMr ir WfM gW, wftv_ tr gTn qTfta qt vqq qT qr qrq + By ©f8nqq (+ 2) 1998
UFa 109 wwf+IVfbIT qq§l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or dter2 the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #fhRwa Tm (aMtR) fhNTqTft, 2001 bfbFr 9 % dtFfTRWg Wmd@IT qq-8 + a
vfhit t, tfqv wig % vfl wt% tfq7 Mr t dVr vrQ + Hi,WJV-qTtg Pj area BiTter qt +a
VM ?r WT=r afRV qTqqq fWT WFm qTfil't M vr% @mr ! %r t@r Qfhf qT gmb %rtF 35- V +

f+ufftv$t+!'Tvm+©®hvrq aw:-6vmmtR vfl vfl ©Htq®l

. The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months horn the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\f®mwqqq%vrq qd fm 16qvq©mvqt ww+qq6t?t©qt200/- =M T*lvTq=Rt

qNgtt gd&InBT Tq@r©t@ra© Ttlooo/-#t=€tv!=mFr#tqTVI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR qrvT,#.fhwrTqT sv% q++qTqIWft#hrqRTf&qwT%vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) :r-dhraTrqq qrrV elf$f#m, 1944 a wnr 35-gt/35-!'#3M€:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf©v Vfr& t dZTtT %wn h mrm =gt wfM, wftat + wlR q dha w, :r'th
Rw€q qrq q+ +wm wfM -mTfhRwr (fRaa) =Ft qf&m @fhr =ftfbw, qBv€mr€ + 2-d mTr,
dtqldt vm, TQwr, fttUtTRN, g€qRmrR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

"crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situ lt:ed Ged ?}

2 b: 2
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(3) vfl TV Billet + q{ IP BiTteR 6r wn}qr Mr e et var =iv uber % fRIT =Rv vr !=lVTq wi{al
br + fhn vrqr nfja sv vw % Ot EP vfr f+ fReT qa 6rf t qq+ h fBI{ qqTftqft wftdhr
qwrTf&qwr=&Tq wft@4rMbrvtrHaq%wTMfMvrmel

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqmq erv–6 gIf&fhHr r970 qqr #itf&v +t atlgSt -1 % dMa fquiRK f+T worn an
mIa vr lywt% 4qTftqft fbhm ITfbmtt + BITter + + Mr # 1% vfbIt v 6.50 qt ©r vrqrwv
qr©fbmWn6tqTVrf}UI

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq al tMfb7vmd4t fbknrqaqT8fhHt=Rqtx SitEnq qBrf#aRT=n vnrjqt dM
qJm, h€hr@qr€4 qr@IT{+qFW wft6fbrHmTfbvor (%wfM fhHr, 1982 +f+fBvel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +hn qm, #dh mgm qr@ q++vwF wtt$fhIqmTfbFwr (fM) IT# vfl wftqt %qm+
+ q&FiM (Demand) IT+ + (Penalty) qr 10% if mr nTT VfRqTf iI 6TVtf%, gf#qmT Ij nrT
10 %(tg VW #1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

it.thr WITT q+–F dti hMI % dafT, WTfRV €FTT BMf qt Thr (Duty Demanded) I

(1) dR (Secti,n) IID % ata fIefftv rTf+r;

(2) fhnm€ ma bfB =R tIfiPr;

(3) hTqZ#ftZfhFft %fOrT 6%a®br ITfirl

q61$vvr'+ftv wRv’+q6+$$vn§t q©qTqqWft©’af©© wR%f+TjjqTf4nfhn
Tru el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act> 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Cent=al Excise mld Service Tm, “Duty demanded” shall include:

(1)

(ii)

(111)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)§trwtqr % vfa WftgVTfhBn%VV©qdqr@ @gnqrvVqT®VfRqTfia€Fa#hTRq =TIl

Tvll % 10% !=mmu aTq§Tqqv@€MftT€t Tq WT% 10% W qt=R'nuMt1

In view of above, an appeal againsi
payrnent of 10% of the duty demanded
or penalty, where penalty alone is in di:

shall lie before the Tribunal on

BNty and p„,alty are in dispute,
a



F.No. GAPPL/ COM/ STP/4296/2023-Appeal

ORDER-IN-APPBAI.

The present appeal has been filed by M/s. Subhash Nathuji

Pareeva, 10, Mahadev Park-3, opp., Najanand Park, Vastral

Ahmedabad-382418 (hereinafter referred to as “the appellant’B

against' Order-in-Original No. 464/AC/Div-I/HKB/2022-23 dated

21.03.2023 (hereinafter referred to as “the impugned order”) passed

by the Assistant Commissioner, Central GST, Division I, Ahmedabad

pouth (hereinafter referred to as “the adjudicating authority ”) .

2. Briefly stated, .the facts of the case are that the appellant are

holding PAN No. AOFPP4417H. The Income Tax Department

provided data indicating taxable income for the financial year 20 15-

16. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16 and 2016- 17, it

was noticed that the appellant had earned an income of Rs.

16,09,399/- during the F.Y. 2015-16, which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)”filed

with the Income Tax department. Accordingly, it appeared that the

appellant had earned the gaid substantial income by way of

providing taxable services but had neither obtaindd Service Tax

registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required details of service

provided during the F.Y. 2015-16, however, they did 'not respond to

the letters issued by the department. The appellant’s failure to

register for service tax, respond to correspondence, and properly

assess service tax liability led to allegations of willful suppression of

facts and evasion of payment. As a result, a demand for service tax

payment of Rs. 2,33,362/- for the F.Y. 2015-16, along with interest

and penalties, was issued.

2. 1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No. V/15-87/Div-I/SUB-HASH NATUJI PAREEVA/21-22

dated 17.04.2021 demanding Service Tax amounting to Rs.

2,33,362/- for the period Financial Year 2015-/+©W®}CoMBO to

\ 'VCxT'':IO- )/
\\. : .#''’
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F.No. GAPPL/ COM/ STP/4296/2023-Appeal

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN

also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1) and 78 of

the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, v,ide the impugned

order by the adjudicating authority wherein the demand of Service

Tax amounting to Rs. 2,33,362/-was confirmed under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period

from Financial Years 2015-16. Further (i) Penalty of Rs. 2,33,362/-

was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,OOO/- was imposed on the appellant

under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The Hon'ble Commissioner (Appeals) would appreciate that the

impugned order suffers from legal infirmity and has resulted in

grave miscarriage of Justice, and is therefore required to be set

aside in the interest of justice.

> Misinterpretation of Income as Non-Taxable Services Provided:

The irnpugned order is based on the presumption that the

income of Rs.. 16,09,399/- for the F.Y. 2015-16 pertains to
taxable services. However, the fact is that this income is

related to the sale of goods, namely trading of plastic waste

and scrap. We purchase this waste and scrap from various

PASTI/RADDIWALA who collect the plastic scrap from streets

as well as household plastic scrap in a mix. They then come to

our shop and sell such scrap to us, after which we sort it into

different kinds of plastic scrap and sell it from our shop to

„,,i,U, buy,,,. w, ,trongry bea#'i@f% sale of goods i.e.

5 \\ ' ;
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F.No. GAPPL/ COM/ STP/4296/2023-Appeal

scrap is not subject to service tax. In support of our

submission, we are reproducing the P&l account for F. Y.

2015- 16.

6

> A close examination of the Profit & Loss Account for F.y. 2015-

16 (Exhibit-D), reveals that revenue from operations consists

of sales of goods amounting to Rs. 16,09,399/-against which

total purchase of goods shows as Rs. 9,10,236/- and net profit

ashown as Rs. 2,83,824/- which is reflected ITR for F.Y 2015-

16. There is no revenue from any service and therefore the

impugned demand is baseless and deserves to be set aside.

> Demand is hit by limitation.

4. The appellant were given opportunities for Personal Hearing on

07.03.2024. Shri Naresh Satwani, Consultant appeared for Personal

hearing on behalf of the appellant. He reiterated the content of the

written submission. He stated that the client is scrap dealer and

sells goods. Not service provider. No liability for service tax.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

5.1 in their additional submission they have provided copy of ITR-

V (acknowledgement copy), copy of P & L Account for the F. Y. 20 15-

16

6. While going through the P & L for the period 2015-16, it is

seen that the turnover is related to sale of goods. The appellant has

stated the appellant is engaged in trading wastei
, it CEll+ 44
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F.No. GAPPL/ COM/ STP/4296/2023-Appeal

scrap. Further the appellant has relied on the Honl)le CESTAT

Allahabad bench judgment in the case of Kush Construction Vs.

CGST NACIN ZTI, Kanpur. I find that the department does not have

any other evidence to establish that the turnover belongs to service

and not to goods. While the appellant has discharged its burden of

proof by submitting a few documents, department has not produced

any contrary evidence apart from the bare comparison between STR

and ITR/26AS .

7. Since, the turnover is related to goods the liability of service

tax is not sustainable. As the tax liability is not there the question

of interest and penalty does not arise.

8. In view of the discussions and findings, the impugned order

set aside and the appeal is allowed.

9. wft©qafnaqq#T{wftRTrfhTnaKtvRft++f#avEn{ I

The appeal filed by the appellant stands disposed of in above

terms .

(vma :hr)
win (T+hT)

Dated: i , . 03. 2024

q ,'II Rd

RaT agRa, w
By RPAD / SPE©D POST

To
9

M/s. Subhash Nathuji Pareeva, 10,
IV[ahadev Park-3,
opp. Najanand Park,
-Vastra1 Ahmedabad-382418
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F.No. GAPPI,/ COM/ STP/4296/2023-Appeal

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/ Assistant Commissioner, CGST, Division I, Ahmedabad
South

The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on

Website,

hard File

PA file

4)

6)

'RdN$


